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U. S. District Court. 
[Southern District of New-York.] 
Before the Hon. SAMUEL R. BETTS, District Judge. 
Tae Unitep Srares v. Joun L. O’Suttivan AND OTHERS. 


RIGHT TO HAVE A CASE REMITTED FROM THE DISTRICT COURT TO THE 
CIRCUIT COURT. 


A case will not be remitted to the Circuit Court from the District Court, except when it shall 
appear that the questions of Jaw are, in the judgment of the District Court, of so grave a 
character that it must judicially declare them both difficult and important. 

Nor would a judge be justified in remitting a case to the Circuit Court from the District 
Court, because he had given a particular exposition to a crime’s act in his charge to the 
Grand Jury, when it is not made to appear that his exposition is in conflict with that of any 
other court. 


The question raised in this motion was, whether on the indictment 
found by the Grand Jary against the defendants, the District Court 
were bound to remit it to the Circuit Court. The facts and circum- 
stances sufficiently appear in the opinion delivered by the learned 
District Judge. 


J. Prescott Hall, U. 8. District Attorney, for the prosecution. 


John L,. O'Sullivan, in person. 


Betts, District Judge.—The defendant moved the court, on the in- 
dictment found by the Grand Jury against him, that it be remitted 
to the Circuit Court. The act of Congress of August 8, 1846, (Sess. 
Laws, 109 ; ch. 98, § 2,) authorizes the United States Attorney, at his 
discretion, to move the Circuit Court or District Court to remit to the 
other indictments found in either. And in the 3d section further 
enacts that the District Court may remit to the Circuit Court any in- 
dictment pending in the District Court, when, in the opinion of the 
court, difficult and important questions,of law are involved in the 
case. The District Attorney opposed the motion for a remittitur, be- 
cause of the great delay which such course must create, and because 
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numerous witnesses were attending for the trial of the case on the 
part of the United States, many of whom were detained in jail, not 
being able to give recognizances for their appearance. The court 
asked to be furnished by the defendant with the points of law deemed 
by him to be of a character to call for the remittitur of the cause, 
under the provisions of the statute. A note of such points was ac- 
cordingly given the court. They have been attentively considered, 
not with a view to determine which way the various suggestions 
propounded in them should be answered, but to ascertain whether 
they involve questions of such difficulty and importance as to render 
it the duty, of this court to refer the subject to the Circuit Court. The 
points of law supposed to arise under this indictment, do not seem to 
me to assume so grave a character. That the act of Congress may 
present debatable questions, and demand the decision and construc- 
tion of the court upon those questions, is highly probable ; and it is 
not to be expected any statutory regulation will ever be expressed in 
a perspicuity and definiteness of language which admits of no excep- 
tion or doubt. When one doubt is removed by construction, others 
spring out of the interpretation itself, and it is a constant occupation 
of jurists and judicial tribunals to encounter and solve such doubts. 
It cannot be supposed, therefore, that Congress intended the District 
Courts should exercise jurisdiction only in cases free of difficulty and 
not important in themselves, and remit all others of a different char- 
acter to the Circuit Courts. By the act of August 23, 1842, (5 Stats. 
at Large, 517, sec. 3,) it is enacted that the District Courts of the 
United States shall have concurrent jurisdiction with the Circuit 
Courts of all crimes and offences against the United States, the pun- 
ishment of which is not capital ; and in such of the districts where 
the business of the courts may require it to be done for the purposes 
of justice, and to prevent undue expenses and delays in the trial of 
criminal causes, the District Courts shall hold monthly adjournments 
of the regular terms thereof for the trial and hearing of such causes. 
The direction to hold monthly adjournments does not apply to this 
court, it being required by the act of May 29, 1830, (4 Stat. at Large, 
422, sec. 1,) that the District Court of the United States for the 
Southern District of New-York shall hold a stated term, at the City 
Hall of the City of New-York, on the first Tuesday of each month. 
But the provision of the act of 1842 imports a direction to District 
Courts to exercise the jurisdiction conferred by it, so that delays and 
expenses may be avoided in criminal cases. The manifest object of 
the statute would be frustrated, if these courts, on the occurrence of 
any debatable question of law in a criminal cause, should suspend 
their action, and remit the case to a Circuit Court. No one can, 
with reason, suppose such a step proper, unless the questions of 
law are, in the judgment of the court, of a character that it must ju- 
dicially declare them both difficult and important. Those suggested 
in the memorandum handed me by the defendant may some of them 
be new, and not yet adjudicated upon in the United States courts, 
and perhaps were never before presented for consideration. Those 
circumstances do not, however, necessarily clothe them with the 
qualities of difficult and important. Questions of construction and 
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interpretation are incessantly arising in the administration of crimi- 
nal law.. Scarcely an indictment, under a new or old statute, is 
brought to trial without there being started, and seriously discussed, 
question after question, vitally important to the defence, or per- 
haps to the prosecution; yet the District Courts cannot consider 
they are authorized to disembarrass themselves from the con- 
sideration and decision of those questions, by adjourning them to 
the Circuit Court; nor, very often when clearly of the utmost im- 
portance in the cause, to declare them dificult. The Grand Jury, at 
the present term, have already brought in thirteen indictments, and 
yesterday presented six for offences against recent statutes of the Uni- 
ted States ; all of which last are for offences never prosecuted in this 
court since I have presided in it. Still it is no less my duty to pro- 
ceed and hear the new cases than the old, however apparent it 
may be that points very important to the defence of the parties 
accused may arise under many or all of them. In the present case it 
would be most grateful to my own feelings to be relieved of the 
burthen of the trial; not only because there must necessarily de- 
volve on the court great fatigue and anxiety, in a prolonged and ac- 
tively contested case, surrounded with many other considerations than 
the intrinsic merits presented by the issues, but especially because it 
is plainly signified in this proceeding that the defendant desires by it 
no less to change the judge than the tribunal. In the points submit- 
ted by him, as the foundation of the motion, a paragraph was inserted 
taking the ground distinctly that the District Judge had, in advance 
of argument, in his charge to the Grand Jury, given strong and de- 
cided views of the law, which would necessarily affect his judgment 
on the hearing of the cause. It is true the pen was struck through 
the lines of the paragraph, but evidently not intended so to obliterate 
them that the sentiment should fail being communicated to the 
judge. I take no exceptions to the suggestion. The party had a right 
to make it, and there would have been nothing offensive or indeco- 
rous in the objection if expressed openly. Most plainly it affords no 
legal cause for the judge to decline jurisdiction in the case, or for the 
party to challenge the propriety of his acting init. A judge, from 
his office and station, is presupposed acquainted with the law of the 
land, and, from study and reflection, to have formed opinions upon 
the bearing of all positive laws of a general character, on any sup- 
posed state of facts. The more extensively and thoroughly he is in- 
formed upon those subjects, the better is he qualified for his place. 
His opinions should not be inflexible nor stubborn, but open to re- 
examination upon new light or reasons brought to his attention ; still, 
his position is the reverse of that of a juror; instead of having a mind 
free of all knowledge or impression on the subject to be submitted to 
his judgment, it ought to be strongly imbued with the law he is to admin- 
ister, So as to be prepared to apprehend the justness of any criticisms or 
explanations applied to it; and it matters not if his opinion be in 
some measure already made up, both on the law and facts of the 
case, by having acted as committing magistrate on the accusation. 
Under this theory a party acquires no benefit by appealing or trans- 
mitting his cause from one judicatory to another, to avoid its being 
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heard by a judge who had formed an opinion upon the meaning of 
the law, because in every step upwards, from the lowest court to 
that of last resort, he must be presumed to meet judges of more ma- 
tured and fixed opinions upon the subject. The policy and advan- 
tage of this ascending scale of review is to bring the matter ulti- 
mately before those who are prepared, by previous study and expe- 
rience, to pronounce definitively upon the subject. I cannot think, 
therefore, that the act of Congress contemplates, or that a judge would 
be justified in remitting a case to the Circuit Court from the District 
Court, because he had given a particular exposition to a crime’s act, 
when it is not made to appear his exposition is in conflict with that 
of any other court. When it is discovered that judges in different 
sections of the United States put varying interpretations upon the 
criminal statutes, it is, then, clearly important that the judgment of 
the Supreme Court should be invoked to give an exposition which 
shall become a rule to al! the tribunals of the country. Independent 
of these general considerations, I consider it improper to remit causes 
to the Circuit Court in this district, except in cases of most manifest 
and grave importance. The Circuit Judge sits in that court only 
twice a year, and is unable to devote the time necessary to dispose - 
of the business exclusively within its jurisdiction. He might be 
compelled, in order to clear the jails, to lay aside his civil calendar, 
and give his attention to cases which, by law, the District Court is 
required to hear ; or he may feel constrained to remand to the District 
Court the cases originating there and within its jurisdiction, and he 
would be thus imposing great delay and enhanced expense upon‘in- 
dividuals and the government, by reason of improvident concessions 
of the District Court to parties under indictment. I consider it my 
duty to dispose of the business cast upon me by the law, and how- 
ever willing I may be personally to be freed of these particular 
classes of cases, I discover nothing in them which authorizes me to 
send them from this court to the Circuit Court for trial. I shall ac- 
cordingly decline giving the order asked in the present case, and also 
in those of Lewis and Schlessinger. 








In the Court of Appeals. 
[State of New York.} 


December Term, 1850. 


Present, Chief Judge BRONSON, Judges RUGGLES, GARDNER, JEWETT, HURL- 
BUT, HARRIS, PRATT and TAYLOR. 


Conrap Bowers, survivine Executor or Perer Marks, DECEASED, Ap-~ 
pellant, against James Brower, Guarpian, &c., Respondent. 


Where a legatee filed 2 bill in Chancery in behalf of himself and all other legatees who might 
elect to come in under the decree, against executors for the construction of the will of the 
testator, and payment of his legacy, and a decree was made in such suit declaring that 
the complainant therein, and certain other persons were entitled to legacies, and such 
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other persons did not come in and make themselves parties to that suit, by petition or sup- 
plemental bill or on the appeal brought from that decree by the executors ; but proceeded 
by petition before the Surrogate for the payment of their legacies. It was held that such 
decree in their favor was not res adjudicata, and thatthe executors might contest their 
right to such legacy. 

Where the testator by one clause of his will gave to the children of his sister Catharine a le- 
yacy of five hundred dollars each, and by another clause of his will gave to each of his 
nephews and nieces five hundred dollars, excepting one of his grand-nephews, naming him, 
and by another clause of his will gave to the children of that grand-nephew, calling him a 
nephew, collectively five hundred dollars, and the testator left, besides the children of his 
sister Catharine, two nephews and a niece. It was held that the descendants of his bro- 
thers and sisters in any degree whose parents were dead were each entitled toa legacy of 
five hundred dollars; but that those descendants whose parents were living were not en- 
titled—and great-nephews and nieces, and a great-grand-niece of the testator were let in 
under the term nephews and nieces, their parents and grand-parents being dead. 

The 6th section of the revised statutes, volume 2, page 139, which declares: “ If any person 
whose husband or wife shall have absented himself or herself for the space of five succes- 
sive years, without being known to such person to be living during that time, shall marry 
during the life-time of such absent husband or wife, the marriage shall be void only from 
the time that its nullity shall be pronounced by a court of competent authority,” is retro- 
spective and applies to all marriages whether made before or after the passage of the act—- 
and it was accordingly held that the children of such a marriage were entitled to legacies 
under the will of the testator, in the same manner as legitimate chidren, as the testator had 
died since the passage of the revised statutes, and no rights had vested in other persons, 

Judges Bronson, Gardner, and Jewett dissented, holding that the statute was not retro- 
spective, and that those children were not entitled to legacies. 


This was an appeal from the decree of the Supreme Court sitting 
in the second district confirming the decree of the Surrogate of the 
county of Queens, directing the payment of legacies of $500 to Va- 
lentine Kettleman, John Kettleman and Mary Elizabeth Kettleman, 


infant children of Valentine Kettleman, deceased, a son of the testa- 
tor’s sister Elizabeth, under the fourth clause of the will of the testa- 
tor, Peter Marks, who died in March, 1845, leaving real estate and 
personal property of the value of about $23,000, over and above his 
debts. He died without issue and his collateral relatives at the time 
of his death were as follows: John Marks, his brother, Catharine 
Emerson, a niece who had three children, George W. Marks, a 
nephew, Martin Marks, a nephew; Nicholas Cromer, John Cromer, 
Anthony Cromer and Mary Carpenter, who were the grand children 
of the testator’s deceased sister Elizabeth, by her oldest son Nicholas 
Cromer who was then dead ; and the above named Valentine Kettle- 
man, John Kettleman and Mary Elizabeth Kettleman by his deceas- 
ed son Valentine Kettleman. The testator also left several nephews 
and nieces, the children of his sister Catharine deceased, each of 
whom had several children. The testator also left a great-grand- 
niece; Mary Elizabeth Ferris, who was the only child of a deceased 
daughter of his deceased nephew, Nicholas Cromer, the father of the 
above named Nicholas Cromer, JohmCromer, Anthony Cromer and 
Mary Carpenter. 

By the will of the testator after giving certain legacies to persons 
who were not related to him, he gave the use and income of his real 
and personal estate to his brother John, who was a lunatic during 
his life, and he directed that the real estate should be sold, after his 
brother’s death, and that the proceeds thereof should be divided be- 
tween all the heirs and next of kin of the testator. The residue of the 
personal estate was to be divided in the same'‘manner. Shortly after 
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the death of the testator, Anthony Cromer, one of his great-nephews, 
filed a bill in the Court of Chancery before the Vice Chancellor of 
the First Circuit against Peter Pinckney and Conrad Bowers, exe- 
cutor, of the last will and testament of the testator, in behalf of him- 
self and other legatees, for the payment of a legacy of $500 under the 
fourth clause of the will of the testator. The third, fourth and tenth 
clauses of the will were as follows: “Item. Third. JI will and be- 
queath unto the children of my sister Catharine each five hundred 
dollars. Item. Fourth. I will and bequeath unto each of my nephews 
and nieces five hundred dollars; excepting John Cromer. Item. 
Tenth. I will and bequeath unto the children of my nephew John 
Cromer, five hundred dollars.” He claimed by the bill that under 
the fourth clause of the will he, as a grand-nephew was entitled to 
a legacy of $500, and that the testator intended to include him and 
his brothers and sisters under the terms nephew and nieces, The 
bill stated that the testator after making of the will told the wife of 
Conrad Bowers, one of the executors, that he had given the Cromers 
meaning, as he alleged, the complainant and his brothers and sister, 
$500 each. This fact was admitted by the answer, but it was said 
that the testator in the same conversation said that he had not given 
his niece, Mrs. Emerson, anything. And the defendants insisted that 
the declarations of the testator to Mrs. Bowers were not admissible 
as evidence to affect the legal construction of the will. It was also 
charged in the bill and admitted by the answer that the complainant 
and his brother Nicholas had at different times resided with the tes- 
tator, and he had always treated them as near relatives. The cause 
was heard before the Vice Chancellor. Upon bill and answer, he de- 
clared and decided that George W. Marks and Catharine Emerson, 
the nephew and niece of the testator, and all the grand-nephews and 
nieces of the testator, and Mary Elizabeth Ferris, his great-grand- 
niece were entitled to a legacy of $500 each under the fourth clause 
of the will of the testator, except John Cromer, who was in terms 
excluded by the will. But that the children of Catharine Emerson 
were not entitled to legacies. And the decree authorized the defen- 
dants to pay those legacies according to that consfruction of the will, 
and the costs of both parties he ordered to be paid out of the estate. 
The defendants appealed to the Chancellor, who affirmed the decree. 
After which the above named James Brower was duly appointed the 
guardian of Valentine Kettleman, John Kettleman and Mary Eliza- 
beth Kettleman above named by the Surrogate of New-York, and 
then petitioned the Surrogate of the County of Queens for payment 
of a legacy of $500 to each of the said Kettlemans, claiming that they 
were entitled thereto under the fo€rth clause of the said will and by 
virtue of said decree. The proof on the part of the petition before 
the Surrogate showed that the testator had in his lifetime spoken of 
the Kettlemans as his nephews and nieces, and the executor showed. 
that at the time of the marriage of testator’s sister Elizabeth to 
Kettleman, Cromer had been absent some twelve or fourteen years, 
but that a short time after the marriage with Kettleman he returned, 
and that he outlived Kettleman. The petitioner introduced the bill in 
Chancery in the case of Anthony Cromer against the executors, and 
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the answers and decrees of the Vice Chancellor and Chancellor in 
evidence before the Surrogate, and contended that the decree was 
conclusive:as to the rights of the infant Kettlemans, and that the de- 
fendants having admitted their relationship to the testator by the 
answer in that suit, the executor had no right to show that their 
father was illegitimate ; but the Surrogate received the evidence 
subject to the objection; he, however, decided that the Kettlemans 
were each entitled to a legacy of $500 under the fourth clause of the 
will of the testator, and decreed the payment thereof with costs on 
both sides to be paid out of the estate. The executor appealed to 
the Supreme Court where the decree of the Surrogate was affirmed. 
Whereupon he appealed to this court. 


H. H. Burlock, for the appellants, made and argued the following 
oints : 
. I. The rights of the wards of the respondent were not fixed by the 
decree of the Vice Chancellor and have not become res-adjudicata : 

Ist. They had no notice of the filing of the bill in that case, were 
infants without a guardian, and would not have been bound by the 
decree, had they been declared not to be entitled to the legacy of 
$500 each, under the fourth clause of the will of the testator. (1st 
Keene, 391; 3d Russell, 130; Ist Mylone and Keene, 200; Ist Bar- 
bour’s Chancery Practice, 518.) 

The notice should be a written one stating the object of the suit, 
and informing the other legatees that the bill had been filed in behalf 
of the complainant and all other legatees, who might choose to come 
in and contribute to the expenses of the suit, in order to conclude 
such other legatees by the decree to be made therein, and an affida- 
vit of the service of such notice should be filed for the benefit of the 
executor, in case any of such other legatees should afterwards file a 
new bill. In this way the rights of all parties would be protected. 

2d. They were not parties to that suit, not having come in at any 
time during the pendency thereof. (Foster v. Tyler, 7th Paige, 51.) 
(Ibid) they come in and petition to be made parties on the appeal. 
(Ibid. 

3d. They are not entitled to the benefit of the decree of the Vice 
Chancellor, never having claimed in the Court of Chancery the be- 
nefit of such decree, either by petition or supplemental bill. Had 
they done either, the executor could have made them parties to the 
appeal, and contested their rights to the legacy under the fourth 
clause of the will. (Gifford v. Hort, 1st Sch. and Lef., 409 ; Foster 
v. Tyler, 7th Paige, 51,52; Cromer v. Pinckney and other Executors, 
3 Barbour’s Ch. Rep., 466; In the matter of the City Bank of Buffalo, 
10th Paige, 282, 283; Rogers v. King, 8th Paige, 210; Brooke v. 
Gibbon, 4th Paige, 374; Hallett v. Hallett, 2d Paige, 15; Ross v. Cary, 
Kettle and wife v. The same, 1st Paige, 416; Farnham v. Burroughs, 
Ist Dicks. R., 63; Douglass v. Clary, do., 393; Macher v. Reid, 1st 
Ball and Beat., 318; Goate v. Fryer, 2d Cox C. C., 201; Powell v. 
Walworth, 2d Med. R., 183; Cook v. Batton, Russ. R., 282; Dizon v. 
Wyatt, 4th Med. R., 393; Houlditch v. The Marquis of Donegal, 1st 
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Serin and Ster. R., 491; 3d Daniel C. P., 126, 173; Mitford’s Plead- 
ings, 4th London edition, 29; White on ‘Supp. and Revivir, 156.) 

Il. The proceedings before the Surrogate must therefore be con- 
sidered as a mere claim of the wards of the respondent to the right 
of receiving the legacy of $500 each, under the fourth clause of the 
will of testator, and of course their rights to such could be con- 
tested in the same manner as that of any “other claim. 

III. The Surrogate erred in decreeing the payment of the legacies 
claimed by the petition, and he ought not to have decreed the ex- 
ecutor to pay the same personally. It ‘should have been out of the es- 
tate of the testator. Besides, he should have required the guardian 
to give security to the minors. (Dayton’s Surrogate, 172.) 

Ist. The wards are not a nephew and nieces of the testator. 
(Shelly v. Bryer, 1st Jacob, 207.) 

2d. Because there are persons in esse answering the description in 
the will, and the will cannot be so construed as to let in any not 
within its terms. (Fowle v. Kemp, 5th Han. and John., 135; Gardner 
v. Hyer, 2d Paige, 11; Reeves v. Brymer, 4th Vesey, 697; 1st Vesey, 
Senior, 196; Shelly v. Bryer, 1st Jacob, 207; Doughty v. Cutter, 23d 
Wendell, 513; Same case in error, 7th Hill, 305.) 

3d. Because such a construction would let in great-nephews and 
nieces to take equally with their parents. (Radcliffe v. Buckley, 10th 
Vesey, 195; Cutter v. Doughty, 7th Hill, 305; Shelly v. Bryer, 1st 
Jacob, 207.) 

This difficulty is got over by the Vice Chancellor by establishing a 
new rule; that is, by providing in the decree, that Mrs. Emerson’s 
children are not entitled ; that part of the decree is not at all esta- 
blished by authority, and if the other great-nephews and nieces are 
entitled, they are also entitled—all must come in or none. 

IV. T he marriage of the testator’s sister, Elizabeth, to Kettleman 
was void, her first “husband, Cromer, being then alive. (Waéalliamson 
v. Parisen, 1st Johnson’s C. R., 389; Revisors’ notes, 3d Volume, 2d 
Edition R.S., 660 ; Notes to § 5, 6, 7.) 

V. The father of the wards of the respondent was therefore ille- 
gitimate, and his children consequently not entitled to come in 
under the fourth clause of the will, as nephews and nieces, conce- 
ding great-nephews and nieces to be entitled. They might, no doubt, 
take by devise if named as nephews and nieces in the will. (Gar d- 
ner V. Hayer, 2d Paige, 11; Collins v. Hoxey, 9th Paige, 82, 89.) 

The provisions of Ist R. 4% 1025, § 1 and 2d, R.S. pages 139 and 
142, § 6, 22, and 23 are not retrospective and prospective, merely 
enacting the common law. The revisors in their notes expressly say 
that § 22 and 23 are new, 3d R.S., 2d edition, 661, note to article 2. 
Besides, under the § 23 the children of such a marriage are not en- 
titled to the rights of legitimate children, unless so decreed on proof 
of the marriage being made in good faith on a bill filed to declare the 
marriage void during the lifetime of the parties. 

VI. The appellant. had a right to call in question and prove the 
marriage of Elizabeth, the testator’s sister, to Kettleman, to be void, 
and thus bastardize the issue of such marriage after the death of the 
parties. Such right is not allowed in proceedings in the spiritual or 
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ecclesiastical courts in England, but it can be done in all other 
Courts. (Pride v. The Earls of Bath and Montague, 1st Salkell, 121 ; 
R. Carb. 271 ; Comb. 200; 4th Modern, 182; 7th Coke, 44.) 

VII. The wards of the respondent are not, by intendment of law, 
the children of Cromer, the first husband ; the want of his access was 
fully proved; besides, they are called the children of Kettleman both 
in the bill and petition to the Surrogate. (Goodright ex dem. Thomp- 
son v. Saul et al., 4th Term, R. 356.) 

VIII. The appellant was not bound by the admission in the answer 
to the bill as to the wards’ relationship to the testator, at least it was 
not conclusive so as to prevent him from showing that in point of fact 
such relationship did not exist ; besides, the admission is only stated 
to be on information and belief: 

IX. The Vice Chancellor had no right to make any decree in the 
suit of Anthony Cromer, as to any one else but him, no one else being 
before the court, and the decree as to the others must be considered 
only as advisory to the executors and not binding on them. (Bower 
v. Smith, 10th Paige, 200.) 

X. The parol declaration of the testator to Mrs. Bowers, set up in 
the bill and admitted with an addition in the answer, should not be 
be considered as evidence in these proceedings. 

Ist. It goes to contradict the will and cannot be received for that 
purpose. (Mann v. Manns, Executors; 1st Johnson’s Chancery Re- 
ports, 231, and cases cited; Cromer v. Pinckney, and others, Execu- 
tors, 83d Barbour’s Chancery Reports, 466.) 

2d. Because it is not shown to have been made contemporaneous 
with the drawing of the will. (ouse v. Finch, 1st Vesey, Jr., 359 ; 
Duke v. Dutchess of Rutland, 2d Peere Williams, 215.) 

3d. Because it is alleged to have been made after the will was 
executed. (ist Maddeck’s Reports, 438.) 

XI. But if considered as evidence, it does not help the respondent’s 
claim, because a part of such declaration is shown to be untrue by 
the will itself, viz.: in regard to the testator not having given any- 
thing to his niece, Mrs. Emerson. (Stode v. Russeil, 2d Vernon, 
625; Trimmer v. Bynee, 7th Vesey, Jr., 519; Roberts on Wills, Lon- 
don edition of 1809, pages 454, 455; Edition of 1815, page 46, vol. 
2; Edition of 1826, vol. 1, pages 586 to 588; 1st American edition, 
vol. 2, pages 39 and 40.) 

XII. The decree of the County Judge acting as Surrogate, and 
that of the Supreme Court affirming the same, ought to be reversed 
with costs. 


Andrew Thompson, for the respondents, made and argued the fol- 
lowing points: 


I. Anthony Cromer filed a bill in behalf of himself and other lega- 
tees, for the payment of legacies under the fourth clause of the will 
of Peter Marks, deceased ; upon which a decree was entered on the 
eleventh day of August, eighteen hundred and forty-six; which was 
affirmed by the Chancellor on appeal, June twenty-ninth, eighteen 
hundred and forty-eight. 

VOL, IX. 26 
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II. The executors were the only necessary defendants in this bill, 
and the bill being filed in behalf of all other legatees, all the neces- 
sary parties were before the Court. (3 J. Chan. Rep., 553 ; 4 do. 199 ; 
1 do. 488; 1 Paige, 20; Id. 270; 2 J. Chan. Rep., 245.) 

Ill. The decree thus made was a complete protection to the exe- 
eutors ; and if from deficiency of assets, or new claimants coming in, 
there should prove not to be sufficient to pay the whole, the suit by 
such claimants must be brought against the legatees receiving, for 
re-payment; and cannot be brought against the executors; nor 
could those having notice of the former suit file a new bill. (1 Keene, 
391; 3 Russell, 130; Mitford Pleadings, 135, 139; 1 Mylne and Keene, 
200; 1 Barbour Prac., 513, 381, 382.) 

IV. The decree in this case directs the executors to pay the costs ; 
and there is consequently no contribution to be made ; if there were, 
it is the complainant’s business to claim it, and not the defendant’s ; 
this action, is seldom taken and is unnecessary in this case. (Jacob 

tep. 243; 1 Russell, 76, 80; 5 Maddock, 447; 1 Bar. Prac., 519.) 

V. The rights of the respondents are fixed by the Vice Chancel- 
lor’s decree, and have become res judicata ; and therefore all testi~ 
mony offered by the executors before the Surrogate was properly ob- 
jected to, and disregarded by the Surrogate in making decrees ap- 
pealed from. (3 Denio, 238 ; 4 Paige, 623; 5 Paige, 132; 8 Paige, 
210.) 

VI. The Surrogate of Queen’s County had the right to decree pay- 
ment of these legacies ; and also to enforce payment of the decree by 
attachment, and the respondents petitioned for such purpose, and the 
decree of the Vice Chancellor was conclusive proof as to their rights. 
(2 Rev. Stat., 116 p., 8. 18, 20, ete.) 

VII. If the meaning of the will be open for argument, and we 
must now review in this irregular manner the adjudications of other 
Courts, then we hold the executor has not proved enough te over- 
turn the Chancery deerees. Because: 

Ist. The bill set forth all the relatives of the testator, and the 
answer admitted such relationship. Such relationship is also proved: 
by Sarah Cromer, Sarah Kettleman, and was so acknowledged by 
Peter Marks, the testator. 

2d. Elizabeth is dead, and her children also; and the Kettle- 
mans’ respondents are Elizabeth’s grand-children. Such marriage of 
Elizabeth cannot be called in question to bastardize her grand-chil- 
dren; more especially after having proved Peter Marks’ statements, 
that his sister had two husbands ; and the admission of the executors 
that the Kettlemans are related in the same degree as John Cromer. 
(Com. Dig. Bas. B ; 2 Phil. Ev. 284.) 

3d. The testimony of Michael Feeful, one of the residuary lega- 
tees, and Nicholas Andariese, is wholly insufficient to make out 
sufficient proof for such purpose. Their testimony is contradictory ; 
but both allege a second marriage by Elizabeth. The children of 
Elizabeth, that bore the name of Kettleman, were by intendment of 
law the children of Cromer, if he was alive; or, the children of 
Kettleman if Cromer was dead; and the witnesses essentially con- 
tradict each other as to the facts respecting. these men. (Com. Dig.. 


Bas. B.) 
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4th. In another aspect of the case, 1 R. L., 113, 8. 1, was a retro- 
spective and prospective statute, but only exempted the party from 
the crime of felony. The revised statutes re-enacting this statute, 
says, that certain marriages are void, excepting the case of a mar- 
riage after five years’ absence, &c.; which might be annulled during 
the life of the parties, and preserve the legitimacy of the children. 
With all deference, this statute is retrospective and merely enacts 
the common law, and the Kettlemans are legitimate. (1 J. Chan. 
Rep., 389, 488 ; 2R. Stat., 139, S. 6—142, 8. 22 and 23; Com. Dig. 
Bas. B.) 

5th. If the Kettlemans were illegitimate, they are still descendants 
of Elizabeth, and can take by devise, and being grand-children of 
the testator’s sister in the same degree as John Cromer, they are in 
like manner nephews and nieces. (2 Paige, 11; 5 Com. Rep., 228; 1 
Term Rep., 97 & 101; Com. Dig. Bas. E.) 

Vill. The decrees in Chancery, as well as those now appealed 
from, are according to the intent ef the testator, and are well sup- 
ported by decisions. 

Ist. The third ciause of the will provides for Catharine’s children, 
and they therefore cannot receive double legacies by taking under 
the fourth clause, while the designation of John Cromer as a nephew 
in the fourth and tenth clauses and providing for his children, and 
the use of the words heirs and next of kin in the first clause, and 
heirs in the eleventh clause, show an intention of using the words 
nephews and nieces in an enlarged sense, and to take in all his col- 
lateral relatives, but not to give double legacies. (10 Vesey, 195; 
Ambler, 555, 603, 681; 1 Jacob, 207; 7 Hill, 305; Chan. opinion; 3 
Bar. Ch. R., 466.) 

2d. The authorities last quoted compel this construction. On the 
other hand, other authorities prevent the restricted construction, of 
confining the construction of the_feurth clause to Mrs. Emerson and 
George Marks, the only nephew and niece of the testator, and as 
children, to carry out the intention, has been held to include grand- 
children, and the remotest of living descendants, to prevent a will’s 
failing of effect; so here, for a like cause, nephews and nieces must 
be construed to include all those remote collaterals, including Mary 
Elizabeth Ferris and the infant Kettlemans. (23 Wend., 522, 513; 4 
Vesey, 431; Ambler, 555, 681; 1 Edwd. Ch. Rep., 354; 7 Paige, 328 ; 
1 Edwd’s, 41; 8 Paige, 375; 6 Bro. C. C., 125.) 

3d. This enlarged construction is in accordance with all the deci- 
sions, and carries out the intention of the testator. Double legacies 
are not to be given, therefore Catharine’s children are provided for 
separately ; John Cromer being excluded, his children take his place ; 
but Mrs. Ferris being dead, her daughter, Mary Elizabeth, already 
stood in her place; while the Kettlemans were the reputed nephews 
and nieces of the testator, and so acknowledged by him, and there- 
fore take under the devise, (whatever may be determined respecting 
the legitimacy of their father). (2 Paige, 11; Com. Dig. Bas. B.) 

4th. If the father of the Kettlemans be deemed illegitimate, still 
the testator brought him up, acknowledged him to be a nephew, 
and his sister’s child. Ifin case of descents, children and nephews 
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and nieces must mean legitimate persons, such meaning is confined 
to descents ; and those words in other cases, and especially in wills, 
take the usual and common meaning. (5 Conn. Rep., 228; 1 Term 
Rep., 97 and 101; Com. Dig. Bas. E.) 


Harris, J—In 1845 Anthony Cromer filed a bill in Chancery 
against the executors of Peter Marks, deceased, on behalf of himself 
and such other legatees as might choose to come in and contribute to 
the expense of the suit. The bill, after setting forth the will, states 
that the executors, though they had funds sufficient for that purpose, 
declined paying the-legacies to which by the terms of the will the plain- 
tiff and his brothers and sisters were severally entitled, without a de- 
cision of some competent tribunal declaring that they were entitled 
to such legacies. The bill prayed that the executors might be de- 
creed to pay to the plaintiff and to the other legatees their respective 
legacies. The defendants, in their answer, stated that they had re- 
fused to pay the legacies on the ground that the plaintiff and his 
brothers and sisters were great-nephews and nieces of the testator, 
and therefore not within the description of persons named in the will, 
and that there was no other objection against the payment of the 
legacies. In that suit the court made a decree declaring that the 
plaintiff and certain other persons therein named, among whom were 
the-three infants, for whose benefit the proceedings in this case are 
taken, were each entitled to a legacy of five hundred dollars under 
the fourth clause of the will of Peter Marks, they being nephews to 
whom legacies are given by said clause, and authorizing the pay- 
ment of such legacies. 

A question is now raised as to the effect of that decree. Is it con- 
clusive as to the rights of the legatees, or is the defendant, as sur- 
viving executor, still at liberty to litigate those rights? On the one 
hand it is insisted, that inasmuch as the bill, though filed by An- 
thony Cromer alone, was in fact filed for the benefit of all the lega- 
tees standing in the same relation with him, the matters in question 
in that suit have become res adjudicatal. On the other hand it is 
contended, that the infants represented by the plaintiff here, being 
in fact strangers to that suit, cannot now claim the benefit of the de- 
cree by way of estoppel against the defendant. 

It is a general rule that the judgment of a court of competent juris- 
diction, directly upon the point, is conclusive as between the same 
parties and their privies upon the same matter in the same or another 
court. (1 Phil. Ev., 321, 324.) It is also a general principle that a 
transaction between two parties in judicial proceedings is not bind- 
ing upon a third party. Ibid. The reason is, that it would be unjust 
to bind any person who could not be permitted to make a defence or 
examine witnesses, or appeal from a judgment he might think erro- 
neous. The converse of this proposition is also true. A judgment 
cannot be given in evidence against a party to a former suit by a 
stranger to that suit, “nobody cantake benefit by a verdict,” says 
Baron Gilbert, “who had not been prejudiced by it, had it gone 
contrary.” (Gill. ev., 28. See also Hursts Cessie v. McNiel, 1 Wash. 
C. C. R., 70.) From these principles the inference is very clear, that 
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the defendant cannot be concluded by the decree in the former suit. 
The infants represented by the plaintiff in these proceedings were 
strangers to that suit. It does not even appear that they ever knew 
of its pendency. Ifthe decree had been adverse to the plaintiff, it 
cannot be pretended that it would have estopped these parties from 
setting up their claim to legacies. If not, it follows that the defend- 
ant is not now estopped from denying their right. The estoppel 
must be mutual. The question, therefore, whether these parties are 
entitled to legacies under the will, is still open for adjudicature. What, 
then, was the intention of the testator when in the fourth item of his 
will he said, “I will and bequeath unto each of my nephews and 
nieces five hundred dollars, excepting Johu Cromer? For whom 
were these legacies designed? He had already, in the third clause of 
his will, given to each of the children of his sister Catharine five 
hundred dollars. Besides these, there were living, at the time the 
testator made his will, one nephew and one niece, the children of the 
testator’s brother. There were also living several grand-children of 
the testator’s sister, Elizabeth, one of whom was John Cromer. The 
question here is, whether these grand-children of Elizabeth were in- 
tended to be embraced in the class of relatives described in the 
fourth clause of the will. 

If the clause in question is to be construed according to the ordi- 
nary and primary meaning of the terms employed, it is obvious that 
these persons have no interest in its provision. They are not in that 
sense nephews and nieces. But the testator had the right to define 
his own language, and if it can be seen from the context taken in 
connection with the circumstances of his relatives, that by the terms 
nephews and nieces he intended some other persons than the chil- 
dren of his brothers and sisters, it is the duty of the court to give 
effect to that intention. The testator’s sister Catharine had long 
before the time of making the will removed to Canada. The testator 
was probably not familiar with the situation of her family. He, 
therefore, by a separate provision in the will, gave to her children, if 
any, and as many as she might have, each a legacy of five hundred 
dollars. Besides these children he had but one nephew and one 
niece. It might well be supposed that he would, after having pro- 
vided specifically for his sister’s children, have made provision equally 
specific for these other persons standing in the same relation. Instead 
of this, we find him in general terms bequeathing legacies of five 
hundred dollars each to all his nephews and nieces, and with a single 
exception. That exception is John Cromer, who is not a nephew, 
but the son of a nephew. No one can suppose that the testator meant 
to give to the children of his sister Catharine double legacies, first 
under the description of children of his sister and then under the ge- 
neral description of nephews and nieces. Nor, if he had intended to 
limit the effect of the fourth clause to the remaining nephew and 
niece, can it be supposed he would have in terms excepted John 
Cromer from the benefit of that provision. Why not except also the 
brothers and sisters of John Cromer? From the fact that John Cro- 
mer is excepted, and that his brothers and sisters are not, is not the 
conclusion as irresistible, that the testator iatended that the latter 
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should receive legacies under the provisions of the fourth clause as 
it is that the former should not? 1am satisfied that the true con- 
struction of this clause of the will is, that the testator intended to 
give to each of the children of his brothers and sisters a legacy of 
five hundred dollars; that if any such child other than the children 
of Catharine had died, leaving a child or children, every such child, 
with the exception of John Cromer, should be deemed to be a nephew 
or niece within the meaning of the term as used in the fourth clause 
of the will, and that this principle should be applied to the descend- 
ants of his brothers and sisters in any degree. This view of the 
testator’s intention is still further supported by the tenth clause of the 
will, which gives to the children of the testator’s nephew, John Cro- 
mer, collectively the same legacy to which he would have been en- 
titled had he not been excluded from taking under the fourth clause. 
Adopting this construction, it follows that all the parties claiming 
legacies as the descendants of the testator’s sister Elizabeth, are en- 
titled to such legacies, unless the objection taken to the legitimacy 
of the three Kettleman children is well founded. That question alone 
remains to be considered. . 

It appears from the evidence that Elizabeth, the grandmother of 
these children, was reputed have been married to Anthony Cromer 
in Germany. They lived together in this country several years and 
had several children. Cromer then abandoned his wife and went 
away. After he had been gone eight or nine years, she, not having 
heard from him and supposing him dead, was married to Kettleman, by 
whom she had three children. After the death of Kettleman, Cromer 
returned, and it appears lived one winter with his wife and then left 
her again, and has not been heard of since. It is now contended 
that these facts establish the illegitimacy of the children of Elizabeth 
by Kettleman, and that these Kettleman children, being the descend- 
ants of that unlawful connexion, are not entitled to take under the 
fourth clause of the will as the nephews and niece of Peter Marks. 

It might, perhaps, be urged with some show of plausibility, in an- 
swer to this position, that upon a question of legitimacy, there is not 
sufficient evidence of the marriage of Elizabeth with her first hus- 
band Cromer; that when the effect of establishing the prior mar- 
riage is to bastardize the issue of the second marriage, higher proof 
should be required than mere cohabitation and reputation. But I am 
inclined to think that the fact that they came from Germany, profess- 
ing to be husband and wife, that they lived together in that relation 
for several years, and had children who were acknowledged as the 
issue of such a marriage, is sufficient evidence of a marriage in fact, 
even though it may have the effect to invalidate a subsequent mar- 
riage. A very considerable portion of the population of our country 
is made up of European emigrants. Of these a large proportion are 
married when they arrive here, and even when marriages are cele- 
brated here, so migratory are the habits of the American people that 
in many cases it would be no easy thing to prove a marriage by 
those who witnessed the ceremony. It was well remarked by Cu. J. 
Tetenam in Chambers v. Dickson, 2 Serg. & R., 475, that “in esta- 
blishing rules of evidence, arguments from inconvenience have just 
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weight. And that we must pay great attention to the situation of 
eur own country, which is not in all instances adapted to regulations 
that are very proper in other countries.” 

Elizabeth, then, when she intermarried with Kettleman, was the 
lawful wife of Cromer, and of course the marriage was void. The 
children of such a marriage, both by the civil and common law, are 
illegitimate. Has this result been avoided in this case by the ope- 
ration of statute? The 6th section of the statute relating to mar- 
riage, (2 R. 8., 139,) declares that if any person, whose husband or 
wife shall have absented himself or herself for the space of five suc- 
cessive years, without being known to such person to be living dur- 
ing that time, shall marry during the lifetime of such absent hus- 
band or wife, the marriage shall be void only from the time that its 
nullity shall be pronounced by a court of competent authority. 

This statute took effect in 1830. Before that, although there was 
a statute exempting one married party who married again after five 
years’ continued absence of the other from the penal consequences of 
bigamy, yet the second marriage was absolutely void. “No length 
of absence, and nothing short of death, or the judicial decree of some 
court, conlessedly competent to the case, could dissolve the marriage 
tie.” (Williamson v. Parisicn, 1 John. Ch., 389.) Can this provision of 
the Revised Statutes be so construed as to legitimate the children of 
the second marriage? Did the legislature intend that it should be 
applicable to marriages that had previously taken place as well as 
to subsequent marriages? There can be no doubt that the marriage 
in question, had it taken place after the adoption of the Revised Stat- 
utes, would have been valid until declared void, upon the applica- 
tion of one of the parties to the marriage or the former husband. (2 
R. S., 142, § 22.) Suppose the parties had lived until the Revised 
Statutes took effect, and then one of them had sought, under the pro- 
visions of that statute, to annul the marriage, what would have been 
the decree of the court? Would it not have been in conformity with 
the 6th section of the statute, declaring the marriage void only Srom 
the time the decree was pronounced? I admit the soundness as well 
as the importance of the principle, that statutes are not to have a re- 
trospective effect. “The very clear essence of a new law,” said 
Kent, Ch. J., in (Dask v. Van Cleeck, 7 John, 477,) “ is, that it is a 
rule for future cases. But,” says the same learned jurist, “ this doc- 
trine is not understood to apply to remedial statutes, which may be 
of a retrospective nature, provided they do not impair contracts or 
disturb absolute vested rights, and only go to confirm rights already 
existing, and in furtherance of the remedy by curing defects and add- 
ing to the means of enforcing existing obligations. Such statutes 
have been held valid when clearly just and reasonable, even though 
they might operate in a degree upon existing rights as a statute to 
confirm former marriages defectively celebrated, or a sale of lands 
defectively made or acknowledged.” (1 Kent’s Com., 455.) Suppose 
the legislature had seen fit, in 1830, to have -passed a law in terms 
declaring the marriage between Kettleman and Mrs. Cromer to be 
valid, and the issue of that marriage to be legitimate until some com- 
petent court, upon the application of one of the parties, should pro- 
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nounce it to be void, would the validity or the wisdom of such a law 
be questioned ? Had Peter Marks died before the passage of such 
an act, so that the rights of others in his estate had become vested, 
then indeed it would have been unjust, if not unconstitutional, to give 
it such a construction as might destroy rights which had actually at- 
tached. But in this case there were no vested rights to be affected 
by the statute at the time it was enacted. Peter Marks made his 
will and died long after the adoption of the Revised Statutes. Until 
those events happened, no one acquired any interest in his estate. 
No previously existing rights, therefore, would be affected by giving 
to this statute this retroactive operation. 

A question, quite analagous to that under consideration, came be- 
fore the Virginia Court of Appeals, in Stones v. Keeling, 3 Hen. & 
M., 228. “The legislature of that state had, in 1785, passed a law 
declaring that the issue in marriage deemed null in law, shall, nev- 
ertheless, be legitimate.” (Rev. Code Virg., vol. 1, ch. 93, § 19.) 
This act took effect on the first of January, 1787. Previous to the 
passage of the act, William Keeling had married Athalia Arbuckle, 
her first husband, William Arbuckle, being still alive. By this mar- 
riage he had two daughters. He had also a son, William Keeling, 
Jr., whose legitimacy was not disputed. The son died before his 
father, leaving a widow and children. Upon the death of the elder 
Keeling, the question arose, whether the daughters or the son’s 
widow, to whom the guardianship of the children had been commit- 
ted, was entitled to administration. For the daughters, it was con- 
tended that, by virtue of the act of 1785, they had become legitimate 
children, entitled to a share of the estate, and, as next of kin, were 
also entitled to administration. Upon the other side, it was insisted 
that the daughters having been born before the act was passed, they 
were not within its operation. It was held that the statute did ap- 
ply to the daughters. Tucker, J., said, “ The father did not die until 
the commencement of that act—the rights of the daughters to his 
property did not commence till his death. The question between 
these parties did not, nor could it exist until that event, and then the 
act was in full operation.” A similar question afterwards arose in 
the same court, upon another clause of the same section of the statute, 
which declares that, “ where a man, having by a woman one or more 
children, shall afterwards marry such woman, such child or children, 
if recognized by him, shall be thereby legitimated.” (Rice v. Efford, 
3 Hen. & M., 230.) Judge Roane, in delivering the judgment of the 
court, after referring to the decision in Stones v. Keeling, said, “ No 
objection to this construction can arise on the ground that the act in- 
vades private rights. At most, in the case before us, it is only a 
possibility of an interest that is invaded; a possibility in relation to 
the children born in wedlock depending upon their surviving their 
father and his dying intestate. This construction of the act, there- 
fore, however it may be as to the inception of the right, is only pro- 
spective as to the consummation of it. It applies to cases where the 
- father has died posterior to the passage of the act.” 

A construction of the statute in question, which should have the 
effect to legitimate the issue of marriages of the description men- 
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tioned, though such marriage had taken place before the act was 
passed, would neither take away nor impair vested rights. Neither 
could it produce any injustice or inconvenience. The statute is reme- 
dial in its character. The revisers, in their notes, state, that their 
object in recommending this provision was to mitigate the severity 
of the common law rule, which declared such marriages absolutely 
void. The other provisions of the title in which this section is found, 
are clearly applicable to all marriages prior as well as subsequent. 
I see no reason for a diversity of construction. I am, therefore, of 
opinion, that, by the operation of the section referred to, the marriage 
of the testator’s sister, Elizabeth, to Kettleman, was rencered valid 
until it should be declared void by the decree of a court of competent 
authority, and that thereby Valentine Kettleman, the issue of that 
marriage, and the father of these infants, was legitimated. 

But for this statute, I should have had great difficulty in giving such 
a construction to the will as would entitle the Kettleman ‘children to 
legacies under the fourth clause. 

That the testator intended to include them in the class of persons 
described in that clause, and that he supposed he had done so, I have 
not for a moment doubted. 

Valentine Kettleman, the father of these infants, is proved to have 
lived with the testator until he was married. He called the testator 
uncle, and the testator called both him and the Cromers, nephews. 
It does not appedr that he ever dreamed that there could be any 
question in respect to the validity of his sister’s second marriage, or 
the legitimacy of the children of that marriage. And yet, if in fact 
the father of these children was illegitimate, I do not see how he or 
his children could, under the circumstances of this case, be allowed 
to take under the fourth clause of the will. It is true this was the 
testator’s intention, and it has been well said, that in construing a 
will, “the intention of the testator is the polar star.” But then it is 
a general rule, that when such general terms as children, sons, 
daughters, nephews, and nieces, are used, legitimate children only 
are intended. Illegitimate children may be made the objects of a 
testator’s bounty; but to effect this, they must be clearly designated 
on the face of the will. Here, these are persons answering to the 
description in the will. The testator had nephews and nieces who 
were the legitimate descendants of his brothers and sisters. In such 
a case, parol evidence to show that by nephews and nieces the tes- 
tator intended the illegitimate as well as the legitimate descendants 
of his brothers and sisters, is inadmissible. Had there been no such 
legitimate descendants, that fact would have created such a latent 
ambiguity as would have made it proper to resort to extrinsic evi- 
dence for the purpose of ascertaining who the testator intended by the 
general description of nephews and nieces. But, upon this branch 
of the case, there was no such ambiguity, and, therefore, parol evi- 
dence could not be received. Iam inclined to think, therefore, that, 
but for the provision of the Revised Statutes already noticed the real 
intention of the testator in respect to the Kettleman children must 
have been defeated. By the operation of that provision, unless I 
have entirely mistaken its effect, the father of these children became 
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the legitimate nephew of the testator, and being such, and having 
died before the testator made his will, his children, by virtue of the 
enlarged sense in which the terms nephews and nieces are used 
in the fourth clause of the will, are entitled to legacies as the 
nephews and niece of the testator. The decree of the Supreme 
Court should therefore be affirmed. 





N. Q. Superior Court. 
(City of New-York.) 
Before DUER, MASON and CAMPBELL, Justices. 


Tae Howarp Insurance Company v. Francis Grirrin, Cuarutes G. Ha- 
vENs, CarisToPHER TOWNSEND, AND THE GoVERNOR AND CoMPANY OF THE 
Bank or Eneianp, anp Georce Wipes, impleaded, &c. 


(March Term, 1851.) 


The equitable doctrine that when lands covered by a mortgage have been sold in separate 
parcels to different purchasers they are liable for the satisfaction of the debt in the inverse 
order of their alienation must be considered as the settled law of the state. 

Hence when the mortgagee with a knowiedge of the facts releases lands primarily liable and 
of sufficient value to satisfy the debt, those previously conveyed are wholly discharged, 
nor is it necessary that the mortgagee should have actual knowledge of the equity of the 
prior purchaser. It is sufficient that the facts known to him made it his duty to enquire. 

But the recording of the deed by the prior purchaser is not constructive notice. 

Nor is the knowledge of an agent, unless he was bound to communicate the facts during the 
continuance of his agency. 

Whether the possession of the purchaser is constructive notice—Quere? 

But a recital description in a deed, the contents of which the mortgagee was bound to know, 
is sufficient to charge him with notice. 

Held upon this ground that Plaintiffs had notice of the equity of Defendants, and Bill 
accordingly dismissed with costs. 


Stephen A. Halsey and wife, on the 17th of April, 1837, mortgaged 
to the plaintiffs about 292 acres of land in the town of Greenburgh, 
Westchester county, to secure the payment of $6,000 on the first 
January, 1838, with 7 per cent. interest, from date. Halsey and 
wife, mortgagors, on the 10th May, 1838, conveyed 92 acres of the 
mortgaged premises to the defendant, George Wildes, by a cleafi 
warranty deed with full covenants; Wildes, until after this suit was 
commenced, having had no notice whatever of the existence of the 
mortgage. The deed to Wildes was duly recorded January i9th, 
1839. Halsey, on the 12th of June, 1846, paid to plaintiffs $4,000, 
on account of the principal of the debt secured by the mortgage, and 
$489 61 on account of the interest ; and they thereupon released to 
John Hunt, the grantee of Halsey, the residue of the mortgaged pre- 
mises, not embraced in the conveyance to Wildes. The conveyance 
by Halsey to Hunt was dated the 3lst January, 1842, long subse- 
quent to the recording of the conveyance by Halsey to Wildes. At 
the time when the release was executed and delivered by the plain- 
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tiffs to Hunt, the land released to him was of a value more than suffi- 
cient to satisfy the whole debt secured by the mortgage. On the 
29th December, 1843, Wildes and wife conveyed the 92 acres, con- 
veyed to Wildes by Halsey, to the defendants, Griffin, Havens and 
Townsend, on certain trusts for the benefit of the defendants, the 
Governor and Company of the Bank of England, and this conveyance 
was duly recorded on the 3d day of August, 1844. Previous to the 
execution of the release by the plaintiffs to Hunt, John J. Storm had 
gone into the possession of the 92 acres conveyed by Halsey to 
Wildes, as tenant under the defendants, Griffin, Havens and Towns- 
end, to whom he had subsequently conveyed, and remained in posses- 
sion until the year 1849. Hunt conveyed the premises, released to 
him by the plaintiff, to William Paulding, by deed, dated 25th Feb- 
ruary, 1846, and recorded June 13th, 1846. 

For the purpose of establishing notice to the plaintiffs of the con- 
veyance to Wildes at the time when the release was given, it was 
proved by the defendants, in addition to the recording of the convey- 
ances, and the fact of Storm being in possession under Wildes and 
his grantees, that the 92 acres, from the time of the original convey- 
ance by Halsey to Wildes, in 1837, had been generally known and 
designated as the George Wildes’ farm. It had also been so designa- 
ted by Stephen Archer, who was in possession during all the time 
that Wildes owned it, previous to Storms going into possession, and 
who gave out that he was in possession under Wildes. It was also 
proved, that in 1842 the plaintiffs employed Messrs. George W. and 
George T. Strong, as their solicitors and counsel, to foreclose this 
mortgage ; that searches were accordingly made preparatory to the 
foreclosure, and that the result of that investigation was, that the 
names of George Wildes, and Agnes, his wife, were inserted as de- 
fendants in the drafts of the bill of foreclosure and notice of lis pen- 
dens. When matters had proceeded thus far, the proceedings were 
discontinued by direction of Mr. Havens, the President of the How- 
ard Insurance Company. 

The release executed by the plaintiffs to Hunt, also upon its face 
expressly refers to the conveyance by Hunt and wife to Paulding, 
and sets forth in which of the parcels described in that conveyance 
the premises released are embraced; and by referring to that con- 
veyance, that parcel, it appears, is there described as beginning at the 
north-easterly corner thereof, on the south side of the New-York and 
Albany post-road, adjoining land now or late of George Wildes, and 
running thence southerly in three different courses along said Wildes’ 
land. 


Wm. Kent and Henry E. Davies, for the plaintiff, made and argued 
the following points : 

I. The right to have the lands which have been sold by the mort- 
gagor, charged in the inverse order of their alienation, is not a legal, 
but only an equitable right; and the party holding the incumbrance 
is not bound to regard, and is not affected by the subsequent incum- 
brances, unless he is informed of the existence of the facts on which 


this equitable right depends. (Guion v. Knapp, 6 Paige, 35.) 
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IJ]. The Howard Insurance Company, the first mortgagees on the 
premises in question, were not bound by, nor affected by the subse- 
quent conveyance by the mortgagor of part of the mortgaged premi- 
ses to George Wildes. 

1. Because no actual knowledge rior notice of this conveyance 
was brought home to the mortgagee. 

2. The recording of the conveyance to Wildes, subsequently to 
the mortgage, was not constructive notice. (Stuyvesant v. Hall, 2 
Barb. Ch. Rep., 151.) 

3. Neither was any information obtained by George T. Strong, 
Esquire, while preparing a bill of foreclosure of the present mort- 
gage, in 1842 of any interest of Wildes or his assignees, notice tothe 
mortgagees. Because, his information was not communicated to, 
the mortgagees. Mr. Strong was solicitor for the mortgagee 
in an inchoate and isolated transaction, which was abandoned 
before it reached a suit in Chancery, and therewith his agency 
terminated. 

The rule, which makes the principal liable by notice to his agents 
has this qualification, viz.: “that notice to the counsel, attorney or 
agent, to bind the principal, must be in the same transaction.” 

A notice then given in 1842, to a solicitor or counsel, who never 
foreclosed the mortgage, and whose functions ended with some pre- 
liminary preparations for a suit, cannot affect the mortgagees, to 
whom his information was never communicated, in a different trans- 
action, and at different time, viz.: in their release to Hunt, on 12th 
June, 1846. (2 Sugden on Vendors, “9th ed.,” p. 278; Preston v. 
Tubbin, 1 Vernon, 286; Ashley v. Bailie, 2 Vesey, Senior, 368 ; 2 At- 
kins’ R., 242 ; Hamilton v: Royse, 2 Sch. & Lef., 327; Bank of U. 8. 
v. Davis, 2 Hill, 451.) 


III. The plaintiffs are entitled to the usual decree, with costs. 


D. Lord, for the defendants, made and argued the following 
points : 


I. By the conveyance of the 92 acres by Halsey to Wildes, the 
mortgaged premises became thereafter liable to the payment of the 
mortgage debt, in the inverse order of their alienation, that is to say: 
the premises afterwards released by the plaintiffs to Hunt, primarily 
liable, and the premises conveyed to Wildes, liable only in the event 
of the residue proving not sufficient to satisfy the mortgage. And 
Wildes and his grantees would have had the right to insist on the 
filing of a bill to foreclose against the whole property, that the plain- 
tiffs should exhaust their remedy against the other portion, before re- 
sorting to the 92 acres. (Kellogg v. Rand, 11 Paige, 59, and cases 
cited in arguments of respondent’s counsel.) 

II. The plaintiffs were chargeable with notice at the time when 
they released the 200 acres conveyed to Hunt, that the 92 acres had 
been previously conveyed to Wildes. 

1..The deed to Wildeshad been many years on record. 

2. The 92 acres had been for many years known and designated as 
the George Wildes’ farm. 
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3. Before and at the time of the delivery of the release, the wit- 
ness, Storm, was in possession of ‘the 92 acres under the defend- 
ants, Griffin, Havens and Townsend, the grantees of Wildes, as 
Archer had previously been, from the time of the conveyance to 
Wildes under him. 

4, The plaintiffs had notice, through their solicitor and counsel, 
employed to foreclose the mortgage in 1842, of the title of Wildes. 
Notice to their solicitor and counsel was notice to them, and the 
testimony also shows, that they were cognizant of the investigation 
of the title, which was being prosecuted by their solicitor. 

5. The release executed by the plaintiffs to Hunt, upon its face 
expressly refers to the conveyance by Hunt and wife to Paulding, 
and sets forth in which of the parcels described in that conveyance 
the premises released are embraced. And by referring to that con- 
veyance, it will be seen that parcel No. 1, (one of those released,) 
is there described as “ beginning at the north-easterly corner thereof, 
on the south side of the New-York and Albany post-road, adjoining 
land now or late of George Wildes, and running thence southerly 
in three different courses along said Wildes’ land. And on the map 
annexed to the deed, the premises in question are laid down as 
land of George Wildes, Esq. 

On the subject of notice, see Fraser v. Western, 1 Barb. Ch. R., 
at p. 232, and the cases cited there. ; 


Il[. The plaintiffs, therefore, having released the two hundred acres 
of the mortgaged premises conveyed by Halsey and wife to Hunt, 
and by Hunt to Paulding, with notice of Wildes’ title to the remain« 
ing 92 acres, and the land released having been, by the plaintiffs’ 
admission in the case, of a value more than sufficient to satisfy the 
mortgage debt, the premises now in question are in equity discharged 
from the mortgage. (Guion v. Knapp, 6 Paige’s R., 42; Stuyvesant 
v. Hone, 1 Sandford’s Ch. R., 419; Stevens v. Cooper, 1 Johns. Chan. 
R., 425; Parkman v. Welch, 19 Pickering, 231; Pathy v. Pease, 8 
Paige’s R., 277; Cheesebrough v. Millard, 1 Johns. Ch. R., 414; Neim- 
ceurez v. Gahn, 3 Paige, 614,S. C., on appeal, 11 Wend., 312.) 


IV. The plaintiffs’ bill should therefore be dismissed with costs. 


Duer, J.—It may be true, as Mr. Justice Story has suggested, that 
some exceptions from the equitable doctrine upon which this defence 
is rested, ought to be admitted ; but the doctrine, as supplying a gen- 
eral rule, has been too firmly established by repeated decisions to be 
now shaken; nor is it pretended that there are any circumstances in 
the present case that can lay a ground for an exception. The doctrine 
is, that when a mortgagor sells a portion of the lands which the mort- 
gage covers, those which he retains become primarily liable for the 
satisfaction of the debt, those which he has conveyed being answera- 
ble only for an eventual deficiency ; and, as a necessary consequence, 
that a similar equity prevails between purchasers, so that distinct 
parcels or lots of the mortgaged lands, which have been conveyed 
at different times to different purchasers, are chargeable in thein- 
verse order of their alienation, and must be sold in that order un er 
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a decree. The equity which may thus have been created between a 
, purchaser and the mortgagor, or between several purchasers, the 
mortgagee, when he has a knowledge of the facts, is not permitted 
to disregard or disturb, and, with this knowledge, he acts at his own 
peril when he releases from the lien of the mortgage any portion of 
the lands which it embraces. If the lands released are primarily lia- 
ble, and are of sufficient value to satisfy the debt, those previously 
conveyed are wholly discharged, and in no case can they be charged 
with any larger sum than the proportion of the debt that may re- 
main unsatisfied when the value of the lands released has been ap- 
plied and exhausted. 

As these rules are undisputed, and it is admitted that the value of 
the lands which were released by the plaintiffs, the Howard Ins. 
Co. to J. Hunt, in April, 1846, exceeds the whole amount of the ori- 
ginal debt, the only question necessary to be considered, is, whether 
the Company, at the time of the execution of the release, are charge- 
able with notice that the 92 acres, not released, and upon which 
they meant to retain their lien, had been previously conveyed. If no- 
tice cannot be justly imputed to them, their lien is retained, and they 
are entitled to a decree. If they are chargeable with notice, actual 
or constructive, their lien upon the lands thus conveyed is wholly 
gone, and the bill as to the defendants, now before us, must be dis- 
missed. 

The deed for the 92 acres to G. Wildes, from whom the other de- 
fendants derive their title, was recorded in the proper Clerk’s office 
several years before the execution of the release; but we agree 
with Chancellor Walworth, (Siuyvesant v. Hall, 2 Bar. Ch. R., 151,) 
that the recording of a subsequent deed from the mortgagor cannot 
operate, per se, as notice to the mortgagee ; since, by the plain terms 
of the statute, the constructive notice which arises from the record- 
ing of a conveyance is limited to subsequent purchasers of the lands 
which it embraces. Yet the fact that this deed was recorded, is not 
to be regarded as wholly unimportant; since, if it shall appear from 
other circumstances that the plaintiffs were bound to inquire, the re- 
cord of the deed is evidence that an enquiry, properly conducted, 
must have led to a knowledge of its existence. 

Nor shall we Jay much stress upon another circumstance, upon 
which a good deal of stress was laid in the argument, namely, that 
the existence of the conveyance to Wildes was ascertained in 1842, 
by the attorney and agent, who was then employed by the plaintiffs 
to foreclose the mortgage. It is true, as a general rule, that the 
knowledge of an agent is, by construction of law, the knowledge of 
his principal ; but the sole grounds of this imputation are, that it is 
the duty of the agent to communicate to his principal all the facts 
which have been ascertained by him in the course of, and relating to 
the subject of his agency, and this duty, when it has attached the | 
law, presumes to have been discharged. (Story on Agency, § 160, 
208.) In this case, however, by the sudden discontinuance of the 
proceedings in the foreclosure suit, the agency of the attorney was 
terminated before his enquiries were completed, and at any rate be- 
fore it was necessary for him, or it became his duty to communicate 
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their result to the plaintiffs. As the reasons for the communication 
had ceased, the obligation also ceased. Hence, since the duty of 
communication never attached upon the attorney during the course 
of bis agency, there is no room for the presumption that it was 
actually made; the ground of the presumption wholly fails; and 
that the communication was not in fact made, we think the evi- 
dence shows. 

But there are other facts in this case of far greater significance 
and value than those to which we have adverted. It appears from 
the evidence, that Wildes took possession of the lands conveyed by 
his agent or tenants, immediately, or shortly after he received the 
deed, and that the fact of his possession was so public and notorious, 
that it was generally known in the vicinity that he was, or claimed 
to be, the owner. When lands contracted to be sold, are in the ac- 
tual possession of the vendee, his possession is notice of his equitable 
title to all persons, who may subsequently deal in relation to the 
same lands with the vendor, so that a subsequent purchaser, who has 
paid the full value of the lands, in total ignorance of the contract, is 
yet bound by its terms, and may be compelled to execute its provi- 
sions by a conveyance of the legal title which he had acquired. We 
are not prepared to say that this rule, which is constantly applied to 
a subsequent purchaser, may with equal justice be applied to a prior 
mortgagee. There is undoubtedly a distinction that may prevent this 
extended application ; yet, it may deserve consideration, whether a 
knowledge of the actual state of the possession and of the title and 
claims of those holding the possession may not, even with greater 
reason, be imputed to the mortgagee than to the purchaser. His ex- 
isting relation to the lands makes it his interest, generally speaking, 
to possess the knowledge, and it therefore seems a fair presumption 
that he has not neglected the means of acquiring it. The actual 
question has never been decided, nor is it necessary that it shall now 
be determined, since there are other grounds upon which, with more 
satisfaction to our own minds, and as we cannot but think, with a 
very slight hazard of error, we may place the judgment we intend to 
deliver. 

The last and most material allegations on the part of the defend- 
ants are’that the plaintiffs, by the very terms of the release to Hunt, 
had notice that George Wildes was then the owner of that portion 
of the mortgaged premises which, with a view to retain the lien of 
the mortgage, was excepted from the operation of the release, and 
that the notice, if not direct and positive, was yet sufficient to put 
them upon enquiry, and by a legal consequence to charge them with 
a knowledge of all the facts which upon inquiry they would have 
ascertained. The release embraces three distinct lots or parcels of 
land, and in giving the boundaries of parcel No. 3, closes the de- 
scription with these words, “ being part of the same premises con- 
veyed to William Paulding, &c., by the said John Hunt and Mary 
his wife, by the deed bearing date the twenty-fifth of February last 
past, and are therein described as parcels 1, 3 and 4 (one, three and 
four.”) It was candidly admitted by the counsel for the plaintiffs 
that the necessary effect of this reference to the Paulding deed was 
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to adopt and incorporate into the release the description which is 
there found, and that the release must therefore be construed pre- 
cisely as it would have been had this description, instead of being 
referred to, been literally transcribed. 

In the deed to Paulding, parcel No. 1, (which we have seen is in- 
cluded in parcel No. 3 in the release,) is partly described as follows: 
“ Beginning at the north easterly corner and adjoining land now or 
late of George Wildes, and running thence southerly in three differ- 
ent courses along said Wildes’ land ;” the land thus described as be- 
ing “ now or late of G. Wildes,” being exactly that part of the mort- 
gaged premises which Halsey had conveyed to him, and upon which 
the sum remaining due upon the mortgage is now sought to be 
charged. 

It was not denied by the counsel for the plaintiffs that this descrip- 
tive clause had the words “ or late” been omitted, would have amoun- 
ted to a positive notice to the plaintiffs of the prior title and equity 
of Wildes’; it would have been evidence of their actual knowledge 
of the facts upon which his equity and that of his grantees depends. 
But it was contended that by the insertion of the words “or late,” 
the clause, as conveying notice, was rendered wholly inoperative, 
since these words might, with as much propriety, be referred to a 
time anterior to the execution of the mortgage, as to any subsequent 
period. In short, that the clause, as it stands, means only that at 
some period or other one George Wildes had been the owner of the 
land to which it refers. Could we assent to this as the true con- 
struction of the clause, we should still hesitate to say that the notice 
which it conveyed was not sufficiont to create an obligation to en- 
quire, but we cannot think that the words of the clause ought to be 
thus construed ; such is not their natural interpretation ; nor is it the 
meaning, we are satisfied, which they conveyed at the time to the 
minds of the parties. When lands are described in a deed as “now 
or late of A. B.” the plain and obvious meaning is that A. B. was the 
last person who was known to the parties as the owner, and that 
they still believed him to be so, but inserted the words “ of late,” to 
guard against the possible contingency of a conveyance by him to 
some person then unknown. It may be true that such a descriptive 
clause, having reference to boundaries only, and not to the lands 
conveyed, is not unfrequently copied from a priur conveyance, and in 
many such cases is not understood by the parties as a representation 
of existing facts; still the true and primary meaning of the words 
is that which we have stated, and except when they are known to 
be a mere transcript from a prior deed, it is this meaning which they 
naturally, if not necessarily, suggest to the mind of a reader. The 
presumption, that it was in this sense that the words “now or late” 
were understood-and meant to be understood in this case, is greatly 
strengthened by the circumstance that the clause in which they are 
found describes the line of boundary in its continuance, “ as running 
along said Wildes’ land,” words so positive that it is quite improba- 
ble they would have been used, had not Hunt, whose words they are, 
believed that Wildes was then the owner; and it must be remem- 
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béred that the plaintiffs, when they adopted the words of Hunt, were 
bound to consider in what sense he probably employed them. 

Let it be admitted, however, that the words “land now or late of 
G. Wildes’ ” are not equivalent to a declaration of the belief of the 
parties that Wildes was then tlie owner, it cannot be denied that 

‘ they are evidence that they deemed it to be possible that he was so, 
and the admission of this possibility, under the circumstances of this 
case, was alone a sufficient notice to put the plaintiffs upon enquiry. 
Such a possibility could not have existed at all, Wildes could not 
then have been the owner, had not the Jand been conveyed to some 
person by Halsey, the mortgagor, in the interval between the exe- 
cution of the mortgage and that of the general assignment to Hunt, 
for had there been no such conveyance, Hunt himself, when he exe- 
cuted the deed to Paulding and when the release was executed, 
would have been in the possession of the land as owner, and could 
therefore never have admitted the possibility of an existing title in 
another person. 

And this circumstance, we must remark, furnishes a complete an- 
swer to the argument upon which the able counsel for the*plaintiffs _ 
chiefly insisted. It is doubtless true that when lands adjoining those 
which are conveyed are described in a deed as now or late of a third 
person, the descriptive clause is frequently repeated, without altera- 
tion, in successive conveyances, although from the lapse of time or 
change of circumstances, it has wholly lost its original meaning, and 
is no longer a true expression of the facts which it asserts; but we 
are persuaded that this only happens when the lands still remain in 
the occupation of strangers, or strangers are still believed to be the 
owners. We cannot believe that the owner of lands that in former 
deeds have been thus described, when he is himself a party to 
a conveyance of adjoining land, would permit the insertion of a 
clause, which he not only knows to be false, but which involves in 
its falsity a disclaimer and denial of his own title. Had there been 
no prior conveyance by Halsey of the land described as now or late 
of Wildes, we have seen that Hunt must necessarily have been the 
owner when he conveyed to Paulding, and had such been the fact it 
would be unreasonable to doubt that the land would have been de- 
scribed as his in the conveyance. It would have been designated as 
“other land of said Hunt,” or “of the party of the first part,” or by 
other words of equivalent import. 

Were it possible for us, then, to concede that the words “now or 
late of G. Wildes” are so vague and equivocal that they ought not 
to have been understood by the plaintiffs as conveying any affirma- 
tion of the actual or recent ownership of Wildes, they certainly im- 
plied and must have been understood by the plaintiffs as implying, 
that no title was then vested in Hunt, and the notice thus given to 
them that Hunt was not then the owner, was equivalent to notice of 
a prior conveyance by the mortgagor, since they knew that all the 
lands which the mortgage covered, had no portion of them been pre- 
viously conveyed by Halsey, must have passed. to Hunt by virtue of 
the general assignment. They could not have released to him with- 
out knowing that he was the owner of the equity of redemption in 
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the lands released, and they must therefore have known by what 
title he became so. 

Hitherto we have made no mention of the map which is annexed 
to the deed to Paulding, and upon which the learned counsel for the 
defendants laid a good deal of force in his argument; we have not 
done so for two reasons: we have considerable doubts whether the 
map can be properly regarded as embraced by the reference that is 
made in the release, so as to charge the plaintiffs with a knowledge 
of its existence and contents, and we have no doubt that without the 
introduction of the map, the proof of notice is sufficient. 

It is, indeed, very possible, and it may even be admitted, as very 
probable, that neither the release, nor the deed to Paulding, were 
read, or even slightly inspected by the officers of the company when 
the release was executed; but it is needless to cite authorities to 
show that in all cases it is a presumption of law that the contents 
of a deed were known to the parties before its execution, and that 
except in cases of actual fraud, this presumption precludes them, 
when the rights of a third person are concerned, from averring their 
ignorance. We must, therefore, decide the case now, precisely as we 
must have done, had there been positive evidence that the clauses in 
the release and in the deed, upon which the allegation of notice is 
founded, were carefully read by the officers of the company before or at 
the time of the execution of the release. Reasoning then, as we are 
bound to do, upon this presumption of law as a fact, the conclusion, 
it seems to us, is necessary and irresistible, that the information thus 
given to the plaintiffs, if not positive in its nature, yet rendered the 
fact of a conveyance by the mortgagor prior to his assignment to 
Hunt of the land not embraced in the release, so probable that a 
further enquiry, for the purpose of ascertaining the fact, became 
their immediate and imperative duty; and the rule of law that must 
govern our decision, is as inflexible as it is just, that he who is bound 
to inquire before he performs an act by which he has reason to be- 
lieve that the rights of others may be affected, is chargeable with a 
knowledge of all the facts that an enquiry, properly made, would 
have disclosed to him. If his actual knowledge would have render- 
ed his act, as affecting the rights or equities of others, illegal and 
void, such is also the necessary effect of the knowledge which, when 
he omits to inquire, the law imputes to him. (Green v. Stryker, 4 
John Ch. R., 47. Pendleton v. Fay, 2 Paige, 204. Sigourney v. 
Mason, 7 Cow., 313. Fraser v. Weston, 1 Barb. Ch. R., 220, 232. 
Kennedy v. Green, 3 Mylne, and Keene, 99.) 

Although the internal evidence of the transaction between the offi- 
cers of the company and Hunt, if we chose to dwell upon it, might 
not improbably lead us to the conclusion, that the parties, in mak- 
ing the agreement which was consummated by the release, acted, 
not at all in ignorance of the facts, but only under a mistake, a seri- 
ous though very common mistake as to the law, yet we are not pre- 
pared to say that there is sufficient proof of the actual knowledge 
of the plaintiffs to justify us in making it a ground of our decision ; 
but of that knowledge which the law imputes to those who are 
bound, yet omit to enquire, the proof is, in our judgement, ample and 

» conclusive. 
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A Decree must therefore be entered, declaring in substance, that 
‘as the plaintiffs, when they released to Hunt a portion of the mort- 
gaged premises exceeding in value the whole amount of the mort- 
gage debt, had notice that the lands not embraced in the release, and 
which they seek by their bill to charge with the payment of the sum 
remaining due upon the mortgage, had been conveyed by the mort- 
gagor before those which they released, the lands not released are 
wholly exonerated from the lien of the mortgage, which, in respect 
to them must be held to be satisfied. Consequently, the bill as 
against the defendants now before us must be dismissed with costs. 








Before DUER and CAMPBELL, Justices. 
[June General Term, 1851.] 


Auexanper Cuatmers ads. Frevericx P. JAmes. 


The presumption of law that the holder of a promissory note is its owner, is not repelled by 


showing that it came into his hands after it was due. 

Proof of a valuable consideration is only necessary to be made when a defence is set up, 
which, unless the plaintiff was a purchaser for value and without notice, would conclude 
him. 

In all other cases a plaintiff who sues as an endorsee, and proves his title as such, is to be 


deemed the real party in interest under § 111 of the Code. 
These points assented to by all the judges, Brisbane v. Pratt (4 Denio, 63), is not to be con- 


strued as sanctioning an opposite doctrine. 
Order at Special Term, denying a re-hearing, affirmed with costs. 


This was an appeal from an order made by Mr. Justice Paine at 
Special Term, denying a motion on the part of the defendant for a, 
re-hearing. 

The action was brought by the plaintiff, as endorsee of a promis- 
sory note, against the defendant as maker, and the referee (M. Uls- 
hoeffer, Esq.) had reported that the plaintiff was entitled to recover 
the full amount of the note, with interest. It appeared from the re- 
port, that the note was given to Adams & Brownell, and was en- 
dorsed by them ; that before it was due they transferred it, for value, 
to one Lucius S. Beardsly, who sold it, after its maturity, to one 
Wm. M. Parks, from whose hands it passed into those of the plain- 
tiff, but it did not appear that any consideration passed from the 
plaintiff to Parks. The title of the plaintiff was put at issue by the 
pleadings. 


J. Aitken, for the defendant, insisted that as it did not appear that 
the plaintiff had given any value for the note, and it was certain that 
he received it after it was due, it was a presumption of law that he 
was prosecuting the suit for the benefit of Parks, and the Court 
was therefore bound to say that he was not the real party in in- 
terest, and under the Code, } 111, had no right to maintain the action. 
He relied upon the case of Brisbane v. Pratt (4 Denio, 63), in which 
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Mr. Justice Jewett said that the holder of a promissory note, under 
the like circumstances, is to be deemed a mere trustee, as a control- 
ling authority. 

W. C. Betts, for the plaintiff, was stopped by the Court. 


Durr, J.—There is no exception from the rule, that the holder of a 
promissory note sufficiently proves his title as owner by the produc- 
tion of the note, and proof of the signatures of the maker and en- 
dorser. Whether the note came into his hands before or after it was 
due, he is not required to show that it was transferred to him for 
value, unless a defence is set up that would otherwise conclude him. 
Where no defence is interposed, even his admission that he paid no 
value, would not destroy his title as owner. The mere delivery of a 
note, if not accompanied with a trust, would be sufficient to vest an 
absolute title, since unexplained it would be evidence of agift. Ifthe 
plaintiff is a trustee for Parks, the proof rested upon the defendant. 

The observations of Mr. Justice Jewett, in Brisbane v. Pratt, must 
be understood in reference to the particular circumstances of that 
case, in which a defence was set up that could only be met by proof 
that the plaintiff was a bona fide holder for value. Whether in that 
case the declarations of a former holder were properly admitted in 
evidence to impeach the title which he had passed, is a question 
that we are not now called upon to consider. 

Although we can see no reason for doubting that the order appealed 
from must be affirmed, we shall suspend our judgment until we have 
consulted our brethren, and if the question shall be regarded by them 
as at all doubtful, the case shall be called again upon an early day. 

Upon consultation, the Judges were all of opinion that a further 
argument was unnecessary, and that the order at Special Term 
should be affirmed. 

June 21st. The order was accordingly affirmed and final judgment 
rendered for the plaintiff. 








In the Exchequer Chamber. 
[Copyright Case.] 


+ 


Before LORD CAMPBELL, Chief Justice of the Court of Queen’s Bench, and PATTE- 
SON, MAULE, COLERIDGE, CRESWELL, and TALFOURD, Justices. 


Boosty v. JErrreys. 


A foreigner by sending to and first publishing his works in Great Britain may acquire a 
copyright. 


The opera of La Somnambula was,composed by Bellini, at Milan, 
in February, 1831. On the 19th of that month, Bellini, duly comply- 
ing with all the forms required by the law of Milan, assigned his 
copyright in the opera to Signor Riccordi, a Milanese. In June of 
the same year, Riccordi went to England, and assigned the copy- 
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right to Boosey, the plaintiff. The opera, having been so assigned, 
was published by Boosey, in London, on the 10th of the same month, 
it never having been before published in England or in any other 
country. . 

An action was brought by the plaintiff Boosey, against the de- 
fendant Jeffreys, for “ pirating and using” a cavatina from this work, 
and was tried before Lord Cranworth, (then Baron Rolfe,) in the 
Court of Exchequer, and the court held under the copyright act, (8 
Anne, c. 19, s. 54,) that the plaintiff, under the circumstances, obtained 
no copyright. His Lordship observed (on that occasion) : “ The object 
of the legislature clearly is not to encourage the importation of for- 
eign books, and their first publication in England as a benefit to this 
country, but to promote the cultivation of the intellect of its own 
subjects; and, as the act of Anne expressly states, ‘to encourage 
learned men to compose and write useful books,’ by giving them as a 
reward the monopoly of their works for a certain period, dating from 
their first publication.” 

The case was taken to the Exchequer Chamber, sitting in ‘error, 
and very learnedly argued. . 

On Tuesday, the 19th May, the decision of Baron Rolfe was re- 
versed, and a new trial ordered. 


LORD CAMPBELL delivered a very elaborate judgment; after going 
over the facts he observed: “ After listening to a very learned argu- 
ment, we are all of opinion that the evidence is sufficient to entitle 
the plaintiff to a verdict on both the issues, and therefore there must 
be a venire de novo. The Court sees no reason for thinking that it 
was the intention of the legislature to exclude foreigners from the 
benefits of the statutes. The British Parliamént has no power to 
legislate for aliens beyond the British territory, but within the limits 
of that territory it has the power; and the court conceives that the 
general words must be presumed to do so. The monopoly which the 
statutes conferred is to be enjoyed here, and the conditions for the 
enjoyment of it are to be presumed here. What is there to rebut 
the presumption that aliens are entitled? The statute, 8 Anne, c. 
19, is for the encouragement of learning, by vesting the right in 
printed books in the authors thereof. Assuming that the legislature 
intended this expressly for the encouragement of learning in Great 
Britain, might it not be for the encouragement of learning that for- 
eigners should be induced to send their works here to be first pub- 
lished? If Rapin and De Lolme had written their valuable works 
on our constitution on the continent, without visiting this country, 
instead of first publishing them as they did in England, is it to be 
contended that they would thereby have been debarred from assign- 
ing their property in these works to an Englishman? The real 
question is, whether a foreigner, by sending his work to a publisher 
here, can acquire a copyright in it. Upon that question depends his 
right to assign to another. It is admitted that if a foreigner com- 
pose his works here, he may acquire a copyright in it; and the 
learned counsel for the defendant do not deny that if a foreigner, 
while living here for a temporary purpose, write a poem, he may 
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publish it and acquire a copyright in it here. If he had composed it 
in his own country, and brought it over in his memory and produced 
it here for the first time, or if he had written out a book in manu- 
script, would it have made any difference as to his rights? Could 
his personal appearance within our realm be essential to his right as 
an author; if he did that by an agent which it is not disputed he 
might do in his own proper person ?” 
A new trial was accordingly ordered. 








Reports or Caancery Caszs decided at the First Circuit of the State 
of New-York, by the Hon. Witu1am T. McCoun, Vice Cuancetror. 
By Cuartes Epwarps, Counsellor at Law. Vou. 1v. New-York, 
Banks, Goutp & Co., 144 Nassau Street. Albany, Goutp, Banks & 
Co., 475 Broadway. 1851. 


This volume is the last of a brief series comprising a greater varie- 
ty of decisions upon points of practice and ordinary matters of Chan- 
cery jurisdiction than almost any other works of the same compass 
known to the profession. Their value to the practitioner has long 
been recognized, and this volume containing the later adjudications 
of the learned Vice Chancellor has been eagerly looked for, and as 
far as our observation has extended, been received with a hearty 
welcome. The whole series comprise a most excellent commentary 
upon many matters not elsewhere reported, and are indispensable to 
any well selected law library. We feel assured this is not, saying 
too much, for although, from association endearing these volumes to 
the recollection of most of the profession now living in this city, 
they have a peculiar local value; still they possess an intrinsic worth 
which give them a place in the first rank wherever the great equity 
system of England is administered. 

The sight of this book recalls associations and revives memories 
that time had begun to efface. Who has forgotten—who can ever 
forget the pleasant days gone by, when it was a pleasure to argue 
an equity motion? when each solicitor knew what he was asking 
for, and knew when he had gotten it, and when it was refused ? 
Who of the profession of this city does not recall with delight the 
by-gone days when in the old room inthe éast wing of the City 
Hall the most momentous questions were discussed, and the most val- 
uable rights of men adjudicated, without the confusion, hurry, fuss 
and trouble of these modern days, when we have a system of proce- 
dure (created a@ priori in a few months by three men,) substituted for 
the settled maxims which upwards of three hundred years and the 
experience of millions of a learned profession had established. “There 
was atime” when the idea of a “ special motion” did not instantly fill 
the mind with horrible apprehensions of days and weeks passed in 
“ anxious vigils” amid a hundred others pressing they knew not whi- 
ther, and asking for they knew not what. It is doubtless unbecom- 
ing to be thus a “ laudator temporis acti,” but it does seem to us that 
the learned Vice Chancellor whose reports are before us habitually 
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passed upon the most important questions of practice of the day with 
a quiet dignity and facility that might reasonably be envied in our 
“ troublous times.” 

This volume, with the three others previously issued, contain all 
the decisions of importance made by the Vice Chancellor of the first 
Circuit, from May, A. D. 1831, to October, 1846, when “the 
then constitution of the State of New York made the period 
to his judicial duties.” To adopt the language of the Reporter: 
“ On the thirteenth day of September, 1846, His Honor Vice Chan- 
cellor McCoun announced to the bar of his own court that he had 
then ‘arrived at the end of his judicial labors, and that his ‘ task 
was accomplished.’ While all who know Mr. McCoun are aware 
that his love of truth is equal to his great desire for justice, yet the 
people have a gratified knowledge that he did not speak prophetical- 
ly when he said, ‘I have now arrived at the end of my judicial la- 
bors;’ for at their first election of judicial officers his Honor was 
made a Justice of the Supreme Court of the State of New-York,” and 
we might add, in the usual routine of its new system, is now sitting 
as a Justice of the Court of Appeals. 

There are reprinted in this volume nearly two hundred and fifty 
cases, embracing a period of four years. The marginal notes, so 
far as we have had leisure to examine, seem exceedingly concise and 
accurate, and the statement of the case, where practicable, condensed 
in such a manner, as in these days of loose reports, is very gratifying 
to the hurried investigation of causes, The typography and style of 
the book is clear and neat and tasteful. 

We had contemplated a notice of some two or three of the leading 
cases reported in this volume, but cannot in the present number. At 
a future day we purpose a fuller review of the whole series. Mean- 
while we can heartily recommend these volumes to the profession, 
More especially are they valuable to the bar of this city, containing, 
as they do,so much current law and so many cases familiar here, but 
known hitherto only in manuscript. ‘ 

P. 8. 


ANTHON’S NISI PRIUS. 


It will no doubt be gratifying to the Bar to learn that a new edi- 
tion of this work, with additional notes and cases, in a form worthy 
the reputation of its learned author, is in press, and will shortly be 
— by Messrs. Banks, Gould & Co., Law Booksellers, of this 

ity. 








PUNCH ON SPECIAL PLEADING. 


THE DECLARATION CONTINUED. 


If Jones has been given into custody by Smits without sufficient 
reason, and Jones brings an action for false imprisonment; instead 
of saying “he was compelled to go toa station house,” he declares 
that the defendant “with force and arms, seized, laid hold of, and 





THE NEW-YORK LEGAL OBSERVER. 





Punch on Special Pleading. 





with great violence pulled and dragged, and gave, and struck a great 
many violent blows and strokes, and forced and compelled him—the 
plaintiff—to go in and along divers public streets and highways, to a 
police office; whereby the plaintiff was not only greatly hurt, bruis- 
ed and wounded, but was also kept. 

If Snoox’s dog bites Tuomrson’s pet lamb, Snooxs declares “ That 
defendant did wilfully and injuriously keep a certain dog, he—the 
defendant—well knowing that the said dog was and continued to be 
fierce and mad, and accustomed to attack, bite, injure, hurt, chase, 
worry, harass, tear, agitate, wound, lacerate, snap at, and kill sheep 
and lambs; and that the said dog afterwards, to wit: on the 
day of and divers other days, did attack (pp. down to) and 
kill one hundred sheep and one hundred lambs of the plaintiff; 
whereby the said sheep and the said lambs (it will be rememberd 
there was only one lamb,) were greatly terrified, damaged, injured, 
hurt, deteriorated, frightened, depreciated, floored, flustered, and flab- 
bergasted, to the damage of the plaintiff of £—, and therefore he 
brings his suit.” 

The various forms of declaration are so numerous, that they fill a 
volume of 700 large pages of Chitty, who is quite chatty on this dry 
subject, so much does he find to say with regard to it. To this able 
and amusing writer we refer those who are curious to know how a 
schoolmaster may declare for “ work and labor, care, diligence, and 
attendance of himself, his ushers and teachers, there performed and 
bestowed in and about the teaching, instructing, boarding, educating, 
lodging, flogging, enlightening, thrashing, washing, whipping, and 
otherwise soundly improving divers infants and persons.” These, 
and almost all other conceivable causes of action, are dealt with 
fully in the pages to which we allude, and therefore all who wish to 
treat of going to law, are referred to the teacher alluded to. 





